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�  Should mature minors be eligible for 
medical assistance in dying (MAID)? 

�  2016: Criminal Code of Canada modified 
to permit MAID 
›  Eligibility limited to adults over 18  

� Child Development Framing: Do mature 
minors have decisional capacity? 

�  Legal and Ethical Framing: Should mature 
minors be presumed competent? 



Introduction 

Part A 

Part B 

Part C 

Part D 

Conclusion 

Minor decisional capacity, child 
development studies 

Concept of presumption of competence 
introduced, implications considered 

Problem: inconsistent use of ‘presumption 
of competence’ in medicine and law 
 

Adolescent relationships/ decision-making 
context resolves this inconsistency 

Benefits to presumption of competence 
model, tentatively suggest MAID eligibility 
should not be restricted to adults over 18 

Purpose: Analyze minor decision making 
capacity according to a presumption of 
competence model 



�  Buchanan and Brock 
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Capacity Found in Minors 

•  Communication 
•  Understanding information 

‘Early adolescence’ (14-15) 

•  Reasoning 
•  Deliberation 

11-13 

•  Apply own set of values 
•  Apply conception of the good 
 

14 



� Diekema: mature minors lack…  
›  High-level reasoning 
›  Executive function 
›  Weighing consequences 
›  Planning/organization 
›  Emotional regulation 
›  Rational decision-making 
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�  Experience with illness has profound 
effect on competency 

Age Demonstration of Competence 

2 knowledge of names and purpose of their 
cancer drugs 

3-4 active, informed, and responsible commitment 
to health (strict diet, daily injections, medicines 
or physiotherapy) 

4-5 have mapped out their life-long 
understandings of self, others and relationships, 
time and space, art and much basic science 
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� Compatible with medicine 
›  Capacity determinations insufficient in DIC 

(doctrine of informed consent) 
›  Legal authority to consent to treatment 
›  Variability 

�  In particular competence of every minor 
�  Demands of treatment decisions 
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�  Presumption of competence: rebuttable 
categorization of capacity  
›  Subject to case by case evidence on the patient’s 

decision making  

�  Adults presumed competent, must prove 
incompetent to overcome presumption 
›  How defective are one’s decision-making abilities? 

�  Minors presumed incompetent, must prove 
competent to overcome presumption 
›  How good are ones decision-making abilities? 
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�  DIC assumes individualistic conception of 
autonomy  

�  Application of relational autonomy to DIC 
can affect presumption of competence 
›  Especially in cases of triadic relationship 
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Key 
interpersonal/ 
social factors 

Struggles to 
break free of 
oppressive 
influence 

Maintain 
relationships 
essential to 

identity/ 
wellbeing 
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-  Adolescents characterized with 
immaturity/irresponsibility in society 
and law 

-  Voting 
-  Jury duty 
-  Marriage (without parental 

consent 
-  Roper v Simmons: abolish juvenile 

death penalty 
-  Diminished criminal culpability 
-  Higher likelihood of reform 



Introduction Part A Part B Part C Part D Conclusion 

-  R v. D.B. 
-  Adult sentencing in cases of ‘presumptive offences’ unconstitutional 
-  Adolescents entitled to presumption of diminished moral culpability 

-  Due to ↑ vulnerability, ↓ maturity, ↓ capacity for moral judgement 
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-  A.C. v. Manitoba 
-  Adolescent claims to autonomy in tension 

with protective duties of state 
-  Technical ability to make decisions not 

indicative of competence, need 
-  Maturity 
-  Independence of judgement 



�  Influence of environment, network of 
relationships 

�  Impulsivity/peer influence/transitory 
characters 
…affect competence when situations 
elicit them 
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� Which situations do not diminish 
competence? 
›  Full information can be provided 
›  Unhurried logical reflection 
›  Access to experts 

�  Examples 
›  Medical decision-making 
›  Legal proceedings 
›  Consenting to research studies 
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1.  Presumption of competence compatible with 
medicine, considers relationships and context 

2.  Used differently in medicine and law 
›  presumption of competence dependent on minor’s 

situation 

�  Applied to MAID: findings suggest adolescents 
14/15 + are capable 

�  Further research on  
›  Adolescent values 
›  Is informed consent for MAID different from informed 

consent for other treatments? 
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