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What	is													
a	medical		
fu+lity	dispute	



Surrogate	will	
not	consent	
when	MD	thinks	
they	should	



Fu5lity	is	about	
line	drawing	



Inappropriate 
Appropriate 



Inadvisable 
Advisable 



Disproportionate 
Proportionate 



Non-
beneficial 

Beneficial 



Outside the 
standard 
of care 

Inside the 
standard 
of care 



Therapeutic 
obstinacy 



Surrogate	
driven	
overtreatment	



Surrogate 
	

			LSMT 

Clinician 
 

  CMO 



Surrogate	will	not	
consent	to	CMO	
recommenda5on	
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When	may	/	
should	/	must	a	
clinician	stop	LSMT	
without	consent?	



It	
depends	



types									
of	LSMT	4		



Fu5le	

Legally	Proscribed	

Legally	Discre5onary	

Poten5ally	inappropriate	



Categories	outlined	in	a	
new	mul5-society	policy	
statement	
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21	



22	



23	



Fu5le	

Legally	Proscribed	

Legally	Discre5onary	

Poten5ally	inappropriate	



Fu+le	



	Interven5ons	
cannot	accomplish	
physiological	goals	



	Scien5fic		

impossibility	



Goal	=	fill	



Example	1	





Example	2	



An5fungals	as	
treatment	for	
myocardial	
infarc5on	



Example	3	



•  Cpt	rigor	mor5s	

CPR	when	show	rigor	mor5s	or	dependent	lividity	



“Fu+le”	



Value	free		
	

objec5ve	
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May	the	
clinician				
stop	LSMT?	



“Fu+le”	



	May	&	
should	
refuse	



Fu5le	

Legally	Proscribed	

Legally	Discre5onary	

Poten5ally	inappropriate	



Legally	
Proscribed	



	Treatments	that	
may	accomplish	
effect	desired	by	
the	pa5ent	



>0%	



Not	
“fu5le”	



Prohibited	by	
applicable	laws,	
judicial	precedent,		
or	widely	accepted	
public	policies	



Example	1	





Might	“work”	
	

But	illegal	



Example	2	





Example	3	







If	treatment	
request	is	legally	
proscribed	à	



	May	&	
should	
refuse	



Fu5le	

Legally	Proscribed	

Legally	Discre5onary	

Poten5ally	inappropriate	



Legally	
Discre+onary	



	Permi^ed	
limi5ng	



Laws,	judicial	
precedent,	or	policies	
that	give	physicians	
permission	to	refuse			
to	administer	them.	



Appropriate	
medicine	

Surrogate	



Example	1	





Example	2	





bright	line	rule	





Jahi  McMath 	



•  Pic	s5nson	
•  Pic	others	SF		KY	etc	
•  Click	click	click	

Israel	S+nson		



Aden  
Hailu 



Example	3	





Trisomy	18	/	23	

22-week	gesta5on	

ECMO	



Example	4	
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Not	5-society	
statement	“fu5lity”	
	

Might	restore	CP	
func5on	



“imminent	death”	
	

	3	days	
h^p://healthvermont.gov/regs/ad/dnr_colst_instruc5ons.pdf	
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May	the	
clinician				
stop	LSMT?	



Legally	
discre5onary	



	May	&	
should	
refuse	



Fu5le	

Legally	Proscribed	

Legally	Discre5onary	

Poten5ally	inappropriate	



Poten+ally	
Inappropriate	



	Some	chance	of	
accomplishing	the	
effect	sought	by	
the	pa5ent	or	
surrogate	



Not	“fu5le”	
because	
might	“work”	



E.g.	dialysis	for	
permanently	
unconscious	
pa5ent		



E.g.	vent	for	
pa5ent	w/	widely	
metasta5c	cancer	



We	call	them		
“fu5lity	disputes”		
	

.	.	.	BUT	.	.	.	



Disputed	
treatment	
might	keep	
pa5ent	alive.		



	But	.	.	.	is	that	
chance	or			
that	outcome	
worthwhile	



	Not	a	
medical	
judgment	



Value	
judgment	
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May	the	
clinician				
stop	LSMT?	





95%		
94 



95 

Still no 
consent 



5%	
96 



Last	resort	
	

Not	responsive	
in	any	case	



	Op+ons	when	
intractable	
PIT	conflicts	



1	
99 

	Replace	
surrogate	



SDM	steps	into	shoes	of	pa+ent	



Hierarchy	
1.  Subjec5ve	
2.  Subs5tuted	

judgment	
3.  Best	interests	



~	60%			
accuracy	



103 



104 



2	
105 

Green	
lights	





107 

6	steps	

	1999	



Stop	LSMT	
without	
consent	



	Physician	may	stop	
LST	without	
consent	for	any	
reason,	if	review	
commi^ee	agrees	



Give	the	
surrogate	



48hr	no5ce	RC	

Wri^en	decision	RC	

10	days	to	transfer	



A^empts	to	COPY	Texas	





BUT	
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Not	change	nature	
	
Narrow	scope	



117	

H.B.	3074			
		(2015)	



ar5ficially	
administered	
nutri5on	&	
hydra5on	



119	

S.B.	11			
		(2017)	



CPR	



Chris	Dunn	trial	



122 



3	
123 

Red	
lights	



Consent	
always	

124 





Nondiscrimina5on	
in	Treatment	Act	
	

	 	November	2013	



“health	care	provider	
shall	not	deny	.	.	.					
life-preserving	health	
care	.	.	.		directed	by	the	
pa5ent	or	[surrogate]”	



Medical	Treatment	
Laws	Informa5on	Act	
	

	 	November	2014	
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“If	surrogate	directs	
[LST]	.	.	.	provider	that	
does	not	wish	to	
provide	.	.	.	shall	
nonetheless	
comply	.	.	.	.”	
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Discrimina+on										

in	Denial	of													

Life	Preserving		

Treatment	Act	

132 

	
	
	
	
	



“Health	
care	.	.	.	may	not	
be	.	.	.	
denied	if	.	.	.	
directed	by	.	.	.	
surrogate”	 133 



Kansas		
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Simon’s 
Law 



Simon			
Crosier	



DNR	without	
parents’	
consent	or	
knowledge	

137 



“No	healthcare	.	.	.	staff	
shall	withhold,	withdraw	or	
place	any	restric5ons	on	
life-sustaining	measures	for	
any	.	.	.	under	18	years	of	
age	without	the	wrifen	
permission	.	.	.	.”	
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